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STATEMENT OF THE | SSUES

The issue for consideration herein is whether Sarasota County Uilities
shoul d be issued a consunptive use permt to draw water fromthe 14 wells in
i ssue here located in Sarasota County.

PRELI M NARY STATEMENT

On March 26, 1991, the staff of the Southwest Florida Water Managenent
District, (District), indicated its intention, (revised July 8, 1991), to
recommend approval of Sarasota County's, (County's), Application No. 208836. 00
for a consunptive use pernmt to draw water fromwells located in the T. Mabry
Carlton, Jr. Menorial Reserve. On April 8, 1991, after the initial
recomendati on was published, but before the filing of the revision thereto,
Petitioner, Watt S. Bishop filed a Petition in opposition to the permt. On
that same date, Petitioner Joan Jones filed her Petition in opposition to the
granting of the permt and by letter dated April 29, 1991, the matter was
forwarded to the Division of Administrative Hearings for appointnment of a
Hearing Oficer. The City of Venice also filed a Petition in opposition, but
that Petition was subsequently w thdrawn, and subsequent to the parties
responses to the Initial Order herein, the case was set for hearing in Sarasota
on July 15 and 16, 1991, at which tinme it was held as schedul ed.

At the hearing, Sarasota County presented the testinony of several County
utility enpl oyees; a consulting hydrol ogi st expert in that field and i n ground
wat er nmodeling; a civil engineer expert in his field; and a County
environnental i st expert in ecology and hydrology. It also presented w tnesses
in rebuttal to the matters presented by Petitioners. The County al so introduced
County Exhibits 1 through 19.

The District presented the testinony of an expert in hydrol ogy and ground
wat er nmodel i ng who revi ewed the County's application and recomended its
approval ; and an environnmental scientist expert in the area of wetland and
wildlife habitats.

Both M. Bishop and Ms. Jones appeared pro se and both testified in their
own behalf. Ms. Jones indicated she would allow M. Bishop to question the
Respondents’ wi tnesses on her behalf. M. Bishop also presented the testinony
of a local well driller; the water division manager for Sarasota County
Uilities; and a County Conmi ssioner; and also called the District's
hydr ol ogi st, M. Basso. Petitioners also introduced Petitioner's Exhibits 1, 3
-5 7, 9- 12, and 14 - 18.

A transcript was furnished and subsequent to the hearing, the Petitioners
subm tted joint Proposed Findings of Fact. Respondents also submitted joint
Proposed Findings of Fact. Al submittals have been rul ed upon in the Appendi x
to this Recommended Order

FI NDI NGS OF FACT

1. At all times pertinent to the issues herein, the Respondent, District,
was the state agency responsible for themanagenent of water resources within its
area of geographical jurisdiction. Included therein was the responsibility for
the permtting of consunptive water use. The Respondent, Sarasota County, is a
political subdivision of the State of Florida and operates a public utilities
division which is charged with neeting, anong other things, the potable water
needs of the residents of the County.



2. Petitioners Watt S. Bishop and Joan Jones are both residents of
Sarasota County and both draw their potable water fromwells which utilize the
aquifers pertinent to the wells for which the pernmit in issue here relate. M.
Bi shop lives approximately 7.5 nmiles north of the Carlton Reserve, the property
on which the wells in issue are |located, and Ms. Jones lives approximtely 7
mles fromthe Reserve, but in a different direction.

3. Sarasota County filed an application for a consunptive use permt wth
the District on January 28, 1987 requesting an average daily w thdrawal of 10.71
mllion gallons per day, (ngd), and a peak nmonthly withdrawal of 15.55 ngd.
This application, assigned nunber 208836.00, was, over the next three years,
anended by the County four separate tines. These anendnents reflected revised
wat er demand determ nati ons and were submtted to provide additional information
requested by the District.

4. The District issued a prelimnary staff report and proposed intent on
March 26, 1991 reflecting an approved wi thdrawal in the anount of 7.28 ngd
average daily withdrawal and 11.1 ngd peak nonthly wi thdrawal. These figures
were revised, however, byan anendnent by the District on July 8, 1991, and as
anended, authorize 7.303 ngd average daily wi thdrawal and 9.625 ngd peak nmonthly
wi t hdr awnal .

5. The County's application was revi ewed by an experienced hydrol ogist in
the District office with extensive permt review experience who utilized, in his
eval uation of the permt, the pertinent District rules and policies.

6. By way of background, to nore easily understand the circunstances here,
Sarasota entered into a contract with Manatee County in 1973 which called for
the latter to provide up to 10 ngd of water for a period of 40 years, up to and
i ncluding the year 2013. However, in 1979, Manatee County's utilities director
advi sed Sarasota County that it, Sarasota County, could not continue to rely on
Manat ee County's water after the expiration of the current contract, and woul d,
therefore, have to becone self sufficient in water. Since the MacArthur tract,
now known as the Carlton Reserve, had just recently been identified by, inter
alia, the United States Ceol ogical Service as a potential long termwater source
for Sarasota County, after Manatee County advi sed Sarasota County of its future
expect ati ons, Sarasota County and the Manasota Basin Board hired a consulting
firmto conduct hydrol ogical testing on the Carlton Reserve. This study
concl uded that the Reserve had sufficient water resources to satisfy the needs
of the unincorporated areas of Sarasota County for an extended time into the
future.

7. In 1985, because of its increased water needs and thetine necessary to
conplete required studies on the utilization of the Myakka River, a surface
wat er resource, Sarasota County concluded that it was suffering a water supply
shortage and entered into a supplenental contract with Manatee County to provide
2 mllion gallons of water per day over a 5 year period which would expire in
1990.

8. Sarasota County had not, however, been idle with regard to the
i nvestigation of other water resources. Studies done included not only the
Myakka Ri ver nmentioned above but a reservoir owned by the City of Bradenton, and
the Peace River. Nonetheless, it was determ ned that the Carlton Reserve was
t he best source avail able overall, and in 1987, the County filed the application
in issue here.



9. The permt was under consideration for approximately 3 1/2 years before
the initial decision by the District to grant it. During that time the County
experienced a significant deficiency in its water sources and found it
necessary, on February 5, 1991, to enter into another contract with Manatee
County to supply an addition 5 nmgd. Ternms of that contract clearly indicate the
expectations of both parties that Sarasota County will take reasonable steps to
develop its own water resources. It is not as though Sarasota County sat
quietly in the interim however, and allowed the situation to develop. A
buil ding nmoratoriumto halt additional construction was proposed and as a
result, econonmic forces in the County indicated a potential |oss of jobs to
County residents. None of this would be desirable froman econom cstandpoi nt.

10. In the course of the permt application process, 12 test wells were
sunk to conduct aquifer punp tests; to assess water quality, anmounts and
avai l ability, aquifer characteristics and drawdown; and to determ ne the inpact
of withdrawal on water quality. Eight of these 12 wells are located on the
Carlton Reserve. The other 4 are |ocated on property owned by the MacArt hur
Foundati on which is contiguous to the Carlton Reserve property and from which
Sarasota has a right by easenent to draw water. The 2 wells yet to be
constructed will be on Sarasota County property.

11. Sarasota County currently receives 10 ngd of water under its contract
wi th Manatee County; an additional 5 ngd under the February 5, 1991 contract; 2
nmgd fromthe University wellfield, (with a peak withdrawal rate of 3 ngd); and
.9 ngd fromthe Sorrento wellfield, (wth a peak withdrawal rate of 1.1 ngd).
This latter source is only producing currently .6 ngd of potable water due to
constraints inposed by the water treatnent requirenments. Taken together, the
current Sarasota County supply constitutes 18.6 ngd.

12. The above does not take into account the County's agreenent with the
City of Sarasota calling for the purchase of up to 2 ngd. Since this source is
not reliable, it is not included in the total, and the City is not considered an
avai |l abl e water source. In addition, the District and Sarasota County
stipulated on July 15, 1991 that within 30 days, the County woul d apply tophase
out routine water production fromthe Sorrento wellfield, relying onit only in
energency situations with District consent. For this reason, it, too, is not
consi dered an avail abl e water supply source.

13. These currently existing sources, with nodifications as descri bed,
will be the primary sources of potable water provided to 6 nmajor service areas
in Sarasota County when the County's water treatnment plant and transm ssion
systemare conplete in 1993. In attenpting to define the County's future water
requi renents, two major criteria were considered. The first was the County's
hi storical water demand, and the second, nodifying it, relates to the demand
arising as a result of new water users being added to the systemas a result of
the County's capital inprovenments and acquisition program \WAter resources are
not unlimted.

14. Current resources conme primarily from Manatee County and there are
constraints on this supply as it is made available to Sarasota County. For
exanpl e, the 10 ngd contract expires in 2013. The 5 ngd contract expires in
2001. Though the latter is subject to renewal, renewal is contingent upon the

avail ability of water supply at that time, and that is not a sure thing. It
can, therefore, readily be seen that 15 out of the 18.6 ngd routinely avail abl e
now comes from Manatee County, and those sources are not perpetual. In

addition, it is conceivable that Manatee County may pre-blend the water it
delivers to Sarasota County with water of |esser quality, so that the delivered



wat er may exceed the total dissolved solids standard of 500 ppm for potable
water. |If thewater from Manatee County were reduced to that quality, the
University wellfield supply, which currently exceeds standards itself, and which
relies on blending with better quality Manatee County water to be potable, would
al so be rempbved as a source of potable water to Sarasota County.

15. In order to conply with the provisions of Section 373.171, Florida
Statutes, which requires the District to regulate the use of water by
apportionnent, limtation, or rotating uses, to obtain the nost beneficial use
of water resources and to protect the public health, safety and wel fare, the
District analyzed the avail abl e water sources and deterni ned that Sarasota
County relies upon its 10 ngd supply from Manatee County and the 2 ngd supply
fromUniversity wellfield to constitute 12 ngd usable water. The 5 ngd from
Manat ee County woul d be used only in an energency situation, and the Sorrento
wel | field woul d be abandoned.

16. Future water demands nust be predicted relying in great part upon an
historic record of prior water use. Uilizing a statistical procedure called
i near regression, a nethodol ogy accepted by the District, indicated a water
demand figure for the period from 1992 to 1997 based upon siXx use points
extending from 1985 to 1990. These use records reflected a | ow of 9.733 ngd and
a high of 12.808 ngd, the former being in 1985 and the latter in 1990. 1In
addition, the County estimated that its capital inprovenment program woul d add
between 10 and 12 thousand custonmers who presently use private wells, whose
wat er use woul d constitute approximately 2 ngd of additional demand. The
County's programtoacquire sonme 42 private franchi ses now serving custoners
woul d add an additi onal demand of 2 ngd. Taken together, these prograns woul d
add in approximately 1.8 ngd per year to the need assessnent, and it would
t heref ore appear that by 1997, the County's average daily demand, considering
all new users, would be 17.84 nyd.

17. The water to be drawn fromthe Carlton Reserve is not currently
potable and will require some formof treatnment to render it so. Sarasota
County proposes to use the El ectrodi al ysis Reversal process, (EDR), because, in
the County's judgenent, it is nore efficient than others such as reverse osnosis
and ion exchange. Whereas EDR is rated at up to 85% efficient, the others range
bet ween 50% to 75% efficient. In that regard, in order to determ ne the
maxi mum amount of water to be drawn, providing a safety factor for a treatnent
pl ant operation that is not working up to peak capacity in conputing the water
needs, the EDR process was determned to be no nore than 80% efficient.
Factoring in that efficiency potential, when the 1997 average daily demand is
subtracted fromthe County's projected water capacity, the withdrawal need in
1997 is deternmined to be 7.303 nyd.

18. However, as a part of its permtting process, the County al so
calculated its peak nonth daily demand. This is a figure which represents the
maxi mum anmount pernitted to be drawn on a daily basis during the peak demand
peri od. This peak period was determ ned under Section b 3.2 of the District's
Basis of Review by taking the 1989 daily flow and using a sliding 31 day
cal endar to determ ne the highest historical 31 day flow. Thisresulted in a
peak nonth coefficient of 6.16 which was then nultiplied by the 1997 average
daily demand of 17.842 ngd which resulted in a peak nmonth daily demand of 20.7
nmgd. Wien existing water supplies are renoved and the 80% EDR treat nent process
factor is applied, the anbunt of raw water needed fromthe wellfield in issue on
a peak nonthly basis would be 9.625 ngd. This peak nmonthly basis figure is
consi dered because of the intermttent periods of low rainfall and high water
demand wi thin the County.



19. Accepting the 1.8 gpd yearly increase; the peak factor of 1.16; and
t he assuned water supply capacity of 18.6 ngd; Sarasota County's need will
exceed its available supplies by 1993. |In fact, the County is already
experiencing |l ow water pressure in part of its service area during peak demand
peri ods.

20. County experts estimate that w thout the requested water fromthe
Carlton Tract, Sarasota County can expect to experience dry periods as early as
1993 during the periods of peak water usage, generally between April and June.
For the above reason, when the application and its supporting information was
reviewed by M. Basso, the District hydrol ogi st with extensive experience
review ng nore than 300 water use application, he determ ned that the water
supplies requested are necessary to neet the County's certain reasonabl e demand,
and that this neets the criteria set out in Rule 40D - 2.301(1)(a), F.A C

21. Turning to the issue of hydrol ogic and environnental inpacts, the
District's Basis For Review of Water Permt Applications provides for the use of
a "water use nodel" inevaluating water needs and the appropri ateness of a
proposed withdrawal. |In preparing its submttal to the District, Sarasota
County performed certain tests and nodeling to derive the statistical and
scientific information used in support of its application. Specifically it used
the USGS MODFLOW nodel utilizing information obtained fromthe punp tests run
on the wells in the pertinent areas. Consistent with the District's rule, the
wat er data and aqui fer drawdown were determ ned by sinmulated punping. The
tests run al so provided the information on water quality in the aquifer and
physi cal characteristics including transm ssivity, storage coefficient, specific
yi el d and | eakance between aquifers. This data also hel ped in defining the
hydr ogeol ogi ¢ framework of the Carlton Reserve.

22. The Carlton Reserve's hydrogeol ogy listed in descending order fromthe
surface, includes a surficial aquifer which varies in depth between 19 and 70
feet across the Reserve; a sem -confining clay unit separating it fromthe
i nternedi ate aquifer; the upper intermediate and | ower internedi ate aquifer
whi ch range in depth from 140 to 180 feet across the Reserve; another confining
| ayer, and the Upper and Lower Floridan aquifers.

23. The hydrol ogy and groundwat er nodeling expert who constructed the
nodel used in Sarasota County's permit application concluded that the water
tabl e drawdown at the Reserve property boundary in the surficial aquifer would
be less than .3 of a foot; less than .4 of a foot in the internediate aquifer
and 2.9 feet in the Upper Florida aquifer. The water to be drawn consistentwth
this instant permt, if approved, would cone fromthe Upper Floridan aquifer on
t he Reserve

24. The County's experts were conservative in the assunptions used in the
groundwat er nodel. It was assunmed there would be no lateral water flowinto the
nodel area and no recharge. |In addition, the nodel called for all punps to run
si mul taneously at a maxi num drawdown of 12.65 ngd for 90 days rather than at the
requested quantity of 9.625 ngd. Uilization of these assunptions provided a
scenari o wherein "severe" inpacts would be encountered. Based on the testing
and the nodel i ng done, expert opinion was that there would be no quantity or
qual ity changes that woul d adversely effect water resources including ground and
surface water. This nmeets the criteria of Rule 40D 2.301. This opinion was
concurred in the District's hydrol ogy expert. Nonetheless, in its proposed
approval, the District has inposed special pernmtting conditions which require



the County to nonitor, analyze, and report water quality and water table |evel
information to the District on a nonthly and annual basis.

25. Wen it evaluates the information supplied by an applicant relating to
ground water nmonitoring, the District is required to consider certain
presunptions set forth in its Basis For Review. For exanple, the District
presunes that if there is a drawdown of nore than 1 foot in the surficial
aquifer at a wetland, adverse environnmental inpacts will occur. |In the instant
case, the County nodel concluded that the actual drawdown in the surficial
aquifer at the Carlton Reserve is less than .6 of onefoot and, therefore, there
shoul d be no adverse environmental inpact resulting fromthe w thdrawal .
Nonet hel ess, the County has devel oped several plans designed to provide
i nformati on on environnmental inpacts which will continuously nonitor such
paranmeters as rainfall and evaporation, wetlands hydroperiod changes and
vegetative changes in the wetlands to detect any changes which m ght be
attributed to the water punping. These plans have been nade special conditions
to the water use permt, and in the opinion of the County's ecol ogy and
hydr ol ogy expert, would enable the County to adequately nonitor and detect any
perti nent changes to the pertinent factors concerned on the Carlton Reserve. |If
wet | and changes are detected, a contingency plan will be in effect which wll
require an alteration of punping schedules or other action to mnimze any
adverse inpacts. The District expert in wetlands and wildlife habitat has
opi ned that these measures, with which he is famliar, are adequate to insure
that adverse inpacts to the wetlands will not occur. This is consistent with
t he provisions of Rule 40D 2.301(1).

26. As was stated previously, the water to be drawn pursuant to this
permt will be drawn fromthe Upper Floridan aquifer. This water is not potable
but is treatable and is the |owest quality water which can be econom cally used
by the County. Water of a lower quality does exist in the Lower Florida
aquifer, but it is not econonmically treatable, and, in addition, use of this
Lower Floridan aquifer mght cause vertical novenent of the poorer quality water
into the upper strata. For all practical purposes,then, the |lowest quality
water available to it will be used by the County and this is consistent with the
District's basis for review

27. Expert testinony indicates that saline water will not be infused into
the Upper Floridan aquifer. Salt water intrusion generally occurs when
groundwater is brought to a I evel below sea level. Even at the point of maxi num
actual drawdown as a result of punping on the Reserve, the fresh water |evel
will remain at |east 20 feet above sea level, and as a result of the difference
in water level, no saline water intrusion into the fresh water supply will occur
even though salt water intrusion can also occur as a result of upward vertica
nmoverment of lower quality water due to withdrawal. The District's hydrol ogi st
and reviewi ng official also concluded that because of the confining |ayer bel ow
the aquifer fromwhich water will be w thdrawn, there would not be any
significant upward novenment of |esser quality water.

28. The District's basis of review al so envisions an aquifer pollution if
a proposed withdrawal would spread an identified contam nation plume. Here no
cont am nation has been identified in the area fromwhich the water will be
drawn, and therefore, contam nation would not be spread.

29. The Basis for Review also infers there will be adverse inpact to off
site land if there is a significant drawdown of surface water bodies or if
damage to crops or other vegetation can be expected. Here, the water table
drawdown at the boundary of the Carlton Reserve is anticipated at less than .3



of one foot and any drawdown further out fromthe Reserve can be expected tobe
even less. As a result, no adverse inpact to existing off site | and useage is
expect ed.

30. Wth regard to Rule 40D 2.301(1)(i), relating to an adverse inpact on
exi sting |l egal uses, the District presunmes that no adverse inpact will exist if
the drawdown in the water table is no nore than 2 feet at an affected well, or
the potentionmetric surface at the well is not |owered by nore than 5 feet.

Here, again applying the County's groundwater nodeling denonstrates that the
drawdown at its worst, in the Upper Floridan aquifer, would be no nore than 2.9
feet at the Reserve boundary and much less at the Petitioners' wells.

31. Both M Bishop's and Ms. Jones' wells are approximately 7.5 and 7
mles, respectively, fromthe closest well on the Reserve property. M. Jones
well is drilled into the intermedi ate aquifer which is above that which the
County proposes to use and should not be inpacted. M. Bishop draws water from
the internedi ate and surficial aquifers, both of which are above the Upper
Florida aquifer identified for use here, and the groundwater nodeling would
suggest that his well would not be inpacted either

32. Sarasota County's application contains reference to nunerous proposals
for water conservation nmeasures which it intends to inplenment or has already

i npl enented. It has adopted ordi nances to enforce the District's watering
restrictions and is currently inplenmenting a block inverted use rate structure
to pronote conservation. It has devel oped progranms for use in the schools

outlining water conservation efforts and is devel opi ng prograns topronote the

i ncreased use of treated waste water for golf course irrigation. The

requi renent for a water conservation plan such as is described and envisi oned by
the County is a condition of the water use permt proposed, and in addition

the County has adopted an Ordi nance, (90-38) which nodifies its building code to
require installation of water conservation devices in new buildings erected in
the County. It has devel oped proposals for conservati on neasures such as water
auditing, meter testing, |eak detection, system|ooping, and pressure reduction
and has selected the EDR process of water purification as the nost efficient use
of groundwat er resources.

33. Petitioner, Bishop, testified to his belief that approval of this
permt and the resultant water wi thdrawal on the Carlton Reserve woul d
necessitate an expansi on of the boundaries of the District's Eastern Tanpa Bay
Water Use Caution Area to a point where his property would be enconpassed
therein. In support of his position, M. Bishop offered a notice to the effect
that new ground water wi thdrawals would not be permitted within a certain "nopst
i npacted area"” within the caution area. There was, however, no independent
evi dence from hydrol ogi sts, geol ogists, or other conservationists, or
individuals famliar with the water conservation process, to support M.

Bi shop's contention that either the boundaries woul d be expanded or that
wi t hdrawal of the proposed permtted anmounts of water fromthe Carlton Reserve
woul d cause the boundaries to be expanded.

34. By the sane token, M. Bishop's contention that theproposed w thdrawal
fromthe wells here in issue woul d adversely effect his ability to draw water
fromhis existing well was not supported by any expert testinmony or docunentary
evi dence tending to support or confirmhis contention. He had no evidence
tending to contradict the County's and District's experts, all of whomindicated
there woul d be no adverse inpact on the environment or water resources as a
result of the instant permit. Simlarly, neither Petitioner offered any
evi dence of a denonstrative nature that would draw any connecti on between the



proposed permtted withdrawal s and potential salt water intrusion and water
| evel drawdown in their wells.

35. The County introduced construction permts issued by its own health
department covering 8 of the 12 wells which have been drilled on the Carlton
Reserve as test wells. These wells were clearly sunk pursuant to an agreenent
between the District and the County's public health unit which del egates
authority for water well construction pernmtting to the County. Taken toget her
the docunentation indicates that these 12 wells on the Reserve were installed
and pernmtted pursuant to and consistent with appropriate permtting processes,
and the testinmony of M. Bassarab, the County's expert who oversaw the
installation of the wells, reflects they are appropriately grouted and seal ed.
Therefore, there will be no mxing of lower quality water fromthe | ower portion
of the Floridan aquifer with the better quality water fromthe upper portion of
that aquifer. The County's evidence clearly refutes the allegation by M.

Bi shop that the 12 test wells currently existingon the Carlton Reserve were
neither permtted nor inspected as required by the District.

36. County Conm ssioner Hll, who testified on behalf of the Petitioners,
indicated that the wells applied for here are unnecessary and an i nappropriate
expendi ture of County funds. She clained there are other valid sources of water
avail able to the County, including that extracted from excavated shell pits and
seawater fromthe @l f of Mexico which could be treated and desalinated. The
Conmi ssioner's conments as to alternate sources are not specifically rebutted.
However, she is neither an expert in hydrol ogy or hydrogeol ogy, and her
testinmony is not persuasive. Wile other water sources may exist, the better
evidence clearly indicates that those sources are not sufficient to neet the
County's needs or are otherw se inappropriate for use by the County in
sufficient quantity to satisfy those needs.

CONCLUSI ONS OF LAW

37. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter of these proceedings. Section 120.57(1), Florida
St at ut es.

38. The County has sought, and the District proposes to issue a permt for
the withdrawal of 7.303 ngd average daily demand and 9. 625 ngd peak nmonth demand
of water for public consunption from14 wells |ocated on or adjacent to the
Carlton Reserve. A permt is required under the provisions of Rule 40D 2. 041,
F.AC.

39. Under the provisions of Section 373.223, Florida Statutes, to
successfully apply for a water consunptive use permtthe applicant mnust
denonstrate that the proposed water use is reasonable and beneficial, wll not
interfere with any presently existing |l egal use of water, and is consistent with
the public interest.

40. In neeting these requirenents, the applicant nust provide reasonabl e
assurances that the criteria set forth in Rule 40D 2.301(1)(a) - (n) are nmnet.
The criteria, all of which except (d) are applicable here, require a show ng
that the proposed water use:

(a) is necessary to fulfill a certain
reasonabl e denmand;

(b) will not cause quantity or quality changes
whi ch adversely inmpact ground water



resources, including both surface and ground
wat er ;

(c) will not cause adverse environnenta

i npacts to wetlands, |akes, streans,
estuaries, fish and wildlife, or other

nat ural resources,;

(d) will not cause water levels or rates of
flow to deviate fromthe ranges set forth in
Chapter 40D 8;

(e) will utilize the Iowest water quality the
applicant has the ability to use;

(f) will not significantly induce saline

wat er intrusion;

(g) will not cause pollution of the aquifer
(h) will not adversely inpact off site |and
uses existing at the tine of the application
(i) will not adversely inmpact an existing

| egal w t hdrawal ;

(j) will utilize local water resources to the
greatest extent practicable;

(k) will incorporate water conservation
neasur es;
(1) will incorporate reuse neasures to the

greatest extent practicable;

(m will not cause water to go to waste; and
(n) will not otherwi se be harnful to the
water resources within the District.

41. The burden of proof rests upon the applicant to establish his
entitlenent to the permt, Florida Departnent of Transportation v. J.WC., Inc.,
396 So.2d 778, 787 (Fla. 1DCA 1981). Once that burden has been net, the burden
shifts to the protestant who nust establish by conpetent, credible evidence that
the applicant has not denonstrated it is entitled to the permt.

42. In neeting its burden, the applicant nust "provide reasonable
assurances whi ch take into account contingencies which m ght reasonably be
expected.” Cornwell v. Southwood Properties, Inc., 12 Fla. Admin. L. Rep. 4972,
4987 (DER Final Order Decenmber 6, 1990.) This requirenment for "reasonable
assurances", however, does not mnean "absol ute guarantees the permt requirenents
will be net", Manasota-88, Inc. v. Agrico Chemcal Co., 12 Fla. Admin. L. Rep.
319, 325 (DER Final Order February 19, 1990), nor does it require the applicant
to elimnate all possibility of contrary result or those inpacts which can not
be detected or neasured in real life.

43. Here, the County and the District, through the testinonyof experts in
those fields pertinent to the issues involved, have clearly denonstrated that
within the reasonably foreseeable future, additional water supplies will be
required to neet the reasonabl e anticipated needs of the County, increased as
they may be expected to be, by population growth and the assunption of
responsibility for current residents who now receive their water through other
sources. Cearly the current water sources, especially those in Manatee County,
can not be relied upon indefinitely. Manatee County has made it abundantly
clear that while it expects to fulfill its obligations under the present
contacts, it also expects Sarasota County to develop alternate water sources to
assune the burden at the expiration of the existing contracts.



44. Further, the evidence is equally clear that even during the term of
the present contracts, the quality of the water received may di m nish and may
not be of sufficient purity to be used successfully to blend with the | ower
quality water from sonme current Sarasota County sources as is the current
practice.

45. Al beit M. Bishop and Ms. Jones have passionately disputed the need
for the quantities of water proposed to be drawn under the ternms of the permt,
their argunments are not based on any enpirical data or denonstrable evidence of
a wei ght even approximating that of the concise and detail ed expert testinony
provi ded by the Respondents.

46. I n short, what appears here is that the County and the District have
done that which, unfortunately, is denonstrably sosel dom done by governnent;
that is, to plan, sufficiently far in advance, for those contingencies which my
be reasonably expected to occur. 1In this case, the issue involves the
antici pated water needs of Sarasota County. That the projected action may
i ncrease costs to the taxpayers is regrettable but, reasonably, unavoi dable, and
in any case, this cost to the taxpayers is not relevant to the issues defined in
the permitting of the consunptive use of water resources. Another arena is nore
appropriate for the addressing of that issue.

47. The issue in this forumis whether the permt applied for neets the
criteria for approval as set out in the statute and the District's rule, and a
t hor ough eval uati on of the evidence as a whole, considering both that in support
and that in opposition, reveals clearly that it does. Careful exam nation of
the evidence and resolution of the differences therein indicates that the
requested permt:

Is necessary to fulfill a certain reasonable
future demand for potable water for the County
use;

Is not likely to cause quantity or quality
changes adversely inpacting both surface and
ground water suppli es;

Is not likely to cause adverse environmenta
i npacts to those protected resources
identified in the rule;

WIIl provide the County with the | owest
quality water it can use effectively;

Is not likely to induce intrusion of saline
water into the waterresource;

Is not likely to cause pollution of the

aqui fers fromwhich usable water is currently
or likely to be drawn;

WIIl not adversely inpact existing off site
I and uses;

WIIl not adversely inpact the existing | ega
wi thdrawal s of either Petitioners or others;
WIIl utilize | ocal water resources;

WIIl incorporate the County's water
conservation and reuse neasures to the
greatest extent possible and will not cause a
waste of water; and

WIIl not likely be harnful in any way to the
District's water resources.



48. In sum the instant permt application is a reasonable projection of
the County's water needs into the foreseeable future. The evidence presented by
the parties, taken as a whole, reflects a clear and reasonable need for the
wat er, and reasonabl e assurance have been given and are supported by the
evi dence that approval thereof is consistent with the District's criteria for
approval and in harmony with the best interests of the public. Properly
adm ni stered consistent with the conditions proposed for approval of the permt,
the permtted wi thdrawal should not interfere with any |egal existing use of
water in Sarasota County or within the District.

RECOMVENDATI ON

Based on the foregoi ng Findings of fact and Conclusions of Law, it is,
t herefore:

RECOMVENDED t hat consunptive water use permt No. 208836. 00, providing for
aut hori zed quantities as outlined in the intent to issue, subject to conditions
contai ned therein, be issued to Sarasota County.

RECOMVENDED i n Tal | ahassee, Florida this 5th day of Septenber, 1991

ARNOLD H. POLLOCK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399- 1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 5th day of Septenber, 1991.
APPENDI X TO RECOMVENDED ORDER
The followi ng constitutes ny specific rulings pursuant to Section
120.59(2), Florida Statutes, on all of the Proposed Findings of Fact submitted
by the parties to this case.

FOR THE PETI Tl ONERS:

1. Rejected as not supported by the evidence.

2. Accept ed.
3. Accept ed.
4. - 8. Resolved against the Petitioners on the basis information presented

by Respondents.
9.- 13. Accepted and incorporated herein.
14. - 16. Accepted and incorporated herein.
17. Accepted and incorporated herein.
18. & 19. Accepted and incorporated herein.
20. - 23. Accepted.
24. Accepted but not dispositive of any issue.
25. Accepted.
26. & 27. Noted as citation of authority.



28. Rej ected.

29. & 30. Accepted as restatenments of evidence but not as
Fi ndi ngs of Fact.

31. Irrelevant.

32. Rejected

33. & 34. Not a error is, in fact, it is such

35. - 38. Irrelevant.

39. - 43. Accepted.

44. Accept ed.

45. Rej ect ed.

46. Accepted and incorporated herein.

47. & 48. Rejected as a nere citation of testinony.

49. Not understandabl e. Not a Finding of Fact.

50. Accepted.

51. Evidence is acceptable.

52. Not sufficiently specific to rule upon

53. Not proven.

54. Not specific.

55. & 56. Rejected.

FOR THE RESPONDENTS:

1. - 4. Accepted and incorporated herein.
5. & 6. Accepted and incorporated herein.
7. & 8. Accepted and incorporated herein.
9. - 14. Accepted and incorporated herein.
15. - 17. Accepted and incorporated herein.
18. - 21. Accepted and incorporated herein.

22. & 23. Accepted and incorporated herein.
24. Accepted.

25. - 27. Accepted and incorporated herein.
28. & 29. Accepted and incorporated herein.
30. - 32. Accepted and incorporated herein.

33. Accepted and incorporated herein.

34. Accepted.

35. Accepted.

36. - 37. Accepted and incorporated herein.

38. Accepted and incorporated herein.

39. Accepted.

40. Accepted and incorporated herein.

41. - 43. Accepted and incorporated herein.

44. Accept ed.

45. Accepted and incorporated herein,

46. - 48. Accepted and incorporated herein.

49. Accepted - not a Finding of Fact.

50. Accepted and incorporated in substance herein.

51. Not correct as stated. Sarasota County will not be wi thdraw ng saline
water fromthe upper Floridan aquifer. The remaining discussion is accepted.

52. Accepted and utilized.

53. & 54. Accepted.

55. Accepted and incorporated herein.

56. Accepted.

57. - 59. Accepted and incorporated herein.

60. Accepted.

61 - 63. Not Findings of Fact but comments on the evidence.

64. Accepted and incorporated herein.

65. & 66. Not Findings of Fact.



COPI ES FURNI SHED:

Watt S. Bishop, Jr.
5153 Tucuntari Trail
Sarasota, Florida 34241

Joan Jones
719 East Baffin Road
Veni ce, Florida 34293

WIlliam A Dooley, Esquire
Nel son, Hesse, Cyril, Smth,
W dman, Herb, Causey & Dool ey
2070 Ringling Bl vd.
Sarasota, Florida 34237

Cathy Sellers, Esquire

Steel, Hector & Davis

215 S. Monroe Street

Tal | ahassee, Florida 32301-1804

Peter G Hubbel |

Executive Director

Sout hwest Fl ori da Water
Managenment District

2379 Broad Street

Brooksvill e, Florida 34609-6899

Edward B. Hel venston, Esquire
Vi vian Arenas, Esquire

SWFWWD

2379 Broad Street

Brooksville, Florida 34609-6899

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency which will issue the
Final Order in this case concerning its rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
shoul d be filed with the agency which will issue the Final Oder in this case.



BEFORE THE GOVERNI NG BOARD OF THE
SQUTHWEST FLORI DA WATER MANAGEMENT DI STRI CT

ORDER NO  91-43
OCC File No. 03091
WYATT S.  BISHOP, JR,

Petitioner
VS.

SARASOTA COUNTY PUBLI C CASE NO. 91-2704
UTI LI TI ES DEPARTMENT and

SQUTHWEST FLORI DA WATER

MANAGEMENT DI STRI CT,

Respondent s.

JOAN JONES,
Petitioner
VS.
SARASOTA COUNTY PUBLI C CASE NO. 91-2706

UTI LI TI ES DEPARTMENT and
SQUTHWEST FLORI DA WATER
MANAGEMENT DI STRI CT,

Respondent s.

FI NAL CRDER

Thi s cause was heard by the CGoverning Board of the Sout hwest Florida Water
Managenment District (District) pursuant to Section 120.57, Florida Statutes
(F.S.), for the purpose of considering the Recommended Order of the Hearing
O ficer and the Exceptions filed by Watt S. Bishop, Jr. (Bishop) and issuing
a Final Oder in the above-styled proceedings. On Septenber 5, 1991, the
Hearing Oficer submtted to all parties a Recommended Order, a copy of which is
attached hereto and incorporated herein by reference as Exhibit A Pursuant to
Section 120.57(1)(b)9, F.S., and Rule 40D 1.564, Florida Adnministrative Code
(F.A.C), the parties are entitled to submt witten exceptions to the
Recomended Order. On Septenber 20, 1991, Bishop tinely filed Exceptions to the
Recomended Order. On Septenber 24, 1991, Bishop filed copies of the transcript
as required by Rule 40D 1.564(2), F.A C

The Governing Board has reviewed the Recormended Order and all Exceptions
thereto and finds that it can address each Exception in the manner set forth in
t he Findi ngs on Exceptions to Recormended Order, attached hereto and
i ncorporated herein by reference as Exhibit B. Those prelimnary portions of



t he Recommended Order regardi ng date and pl ace of hearing, appearances entered
at the hearing, Statement of the Issues and Prelimnary Statenent are hereby
adopted and incorporated herein by reference.

FI NDI NGS OF FACT

The Governi ng Board hereby adopts and incorporates by reference the
Fi ndi ngs of Fact set forth in the Recommended Order, with the exception of
Fi ndi ngs of Fact 16 and 18, which are rejected in part due to typographica
errors which do not otherw se adversely affect the Hearing Oficer's Findings of
Fact .

CONCLUSI ONS OF LAW

The Governi ng Board hereby adopts and incorporates by reference the
Concl usi ons of Law set forth in the Recormended Order

VWer eas, based on the foregoing Findings of Fact and Concl usi ons of Law, it
is hereby ordered that Water Use Permit No. 208836.00 for Sarasota County be
i mediately issued in the sane formas Exhibit C attached hereto and
i ncorporated herein by reference for a period of six years fromthe date of
i ssuance.

Done and Ordered this 24th day of Septenber, 1991, in Brooksville, Hernando
County, Florida.

By:
Charl es A. Bl ack, Chairnan

Attest:
Sal Iy Thonpson, Secretary

(Seal)
Filed this 24th day of
Sept ember, 1991.

Agency Cderk



